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Htti&it States (Court of Appralo 

Fob the District op Columbia Circuit 


No. 11,554 


H. Maynabd Kimbebland, Appellant 

v. 

Kendall G. Kimbebland, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 

This appeal is from an Order of the District Court 
dated July 21, 1952, dismissing a caveat to the will of 
Mary Angie Kimberland filed herein June 2, 1952 by 
appellant, her husband, to her purported Last Will and 
Testament dated July 21, 1935, filed in the Probate Court 
by appellee, as the purported executor thereof, together 
with petition for probate. 

In due course, to wit, June 11, 1952 the appellee, by 
his counsel, moved the District Court to dismiss the 
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caveat filed by appellant and for cause stated in his mo¬ 
tion that, 

“1. It does not appear from said caveat or from 
the record herein that the caveator, H. Maynard 
Kimberland, as surviving husband of said decedent, 
has such an interest in the estate of said decedent to 
entitle him to file a caveat to said will.” 

Upon consideration of the aforesaid motion the Court, 
over the objection of appellant, entered its order dis¬ 
missing appellant’s caveat on July 21, 1952 from which 
order this appeal is brought to this Court. 

Said order reads as follows: 

“ORDER DISMISSING CAVEAT 

This cause came on to be further heard at this 
term, and thereupon, upon consideration thereof, it is 
by the Court this 25 day of July, 1952, adjudged as 
follows: 

That the Motion filed herein by Kendall Gh Kim¬ 
berland, the Executor nominated in the decedent’s 
will dated July 21, 1935, to dismiss the Caveat filed 
herein on June 2, 1952 by H. Maynard Kimberland, 
surviving husband of the decedent, be and the same 
is hereby sustained, and that said Caveat be and the 
same is dismissed. 

Alexander Holtzoff 
Judge” 

Appellant contended before the District Court that he 
has such an “interest” in the estate of his deceased wife 
as to entitle him to question the validity of her pur¬ 
ported last will and testament by caveat 

The facts are not in controversy and may be summar¬ 
ized in short: The purported last will and testament 
gave to appellee all the property and estate of decedent, 
his mother, and gave to appellant, her husband, nothing. 
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Upon the filing of appellee’s petition for probate of 
said purported will, appellant filed caveat thereto, alleg¬ 
ing inter alia, 

FIRST:. That said paper writing bearing date of 
July 21, 1935, is not the last will and testament of 
said deceased. 

SECOND: That the attesting witnesses to said 
alleged will did not nor did any one of them sign 
his or her name as a witness to the said alleged will 
at the request of the said Angie Graham Kimberland. 

THIRD: That the said deceased was not, at the 
time of the making and subscribing or of the ac¬ 
knowledging by her of said paper writing, of sound 
mind and memory or in any respect capable of mak¬ 
ing a will; that at the time when said last will and 
testament was purportedly executed said deceased was 
in a state of mental excitement and physical fear 
and disturbance to such an extreme degree that she 
did not have any understanding of her act in execut¬ 
ing said last will and testament, or the meaning 
thereof, or the extent of her property, or the natural 
obiects of her bounty, and that if she did execute 
said last will and testament it was done under such 
conditions as to render it void and of no effect. 

FOURTH: That said paper writing purporting to 
be the last will and testament of said deceased was 
obtained and the execution thereof procured from the 
said Angie Graham Kimberland by fraud and deceit 
exercised upon her by one E. A. Graham or some 
other person or persons unknown to petitioner. 

FIFTH: That the said paper writing ^purporting 
to be the last will and testament of deceased was 
obtained and the execution thereof procured from the 
said Angie Graham Kimberland by the undue influ¬ 
ence, duress and coercion exercised upon her by said 
E. A. Graham or some other person or persons un¬ 
known to petitioner. 

By granting the motion of appellee to dismiss the 
caveat, the Court held, in legal effect, as contended by 
appellee’s counsel, that appellant was not entitled to file 
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a caveat since liis distributive share in the estate of the 
decedent would not be affected even though the caveat 
were sustained. Under our statute, Appellant’s right to 
be appointed as administrator is a substantial right, 
should the will be set aside, although within the discretion 
of the Court. But the District Court held that such right 
of appointment did not make appellant a ‘‘person in in¬ 
terest”, whose rights were so injuriously affected as to 
prejudice him and give him the right to contest his de¬ 
ceased wife’s will on the grounds set out in his caveat. 

STATEMENT OF POINTS ON APPEAL AND 
SUMMARY OF ARGUMENT 

1. That the District Court committed error in grant¬ 
ing the Motion to Dismiss. 

2. That the Court committed error in holding that ap¬ 
pellant was not deprived of the valuable and substantial 
right to apply for and receive appointment as adminis¬ 
trator, c. t. a. should his caveat to decedent’s last will and 
testament be sustained, and to apply for and receive ap¬ 
pointment to administer and receive therefrom such com¬ 
missions and fees as the Probate Court might adjudge to 
be fair and reasonable. 


ARGUMENT 

The District Court Committed Error in Holding That 
Appellant Was Not “Any Person in Interest” Entitled 
to File a Caveat and the District Court Further Com¬ 
mitted Error in Dismissing the Caveat. 

The right of the husband, appellant, to administer upon 
the estate of the deceased wife dying intestate—which 
would be the case if the caveat filed by appellant were 
sustained—is an absolute and a valuable right which the 
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Court below refused to recognize and which was disre¬ 
garded. 

The ground upon which the Court acted is believed to 
have been that the Judge interpreted the statute as not 
entitling the spouse—appellant—to any interest in the es¬ 
tate which would entitle him to file a caveat in opposition 
to the will by which he would be prejudiced. 

Had said caveat been sustained, then appellant would 
have been entitled, as of right, to apply for a preferred 
appointment as administrator, c.t.a., under the following 
section of the District of Columbia Code, 1951 Edition, to 
wit: 

20-204 (29:104). Persons entitled to administer— 
Surviving Spouse or children. 

If the intestate leave a widow or surviving husband 
and a child or children, administration, subject to the 
discretion of the Court, shall be granted either to the 
widow or surviving husband or to the child, or one 
or more of the children qualified to act as adminis¬ 
trator, and further subject to the discretion of the 
Court as follows: (Mar. 3, 1901, 31 Stat 1234, Ch. 
854 % 276; Apr. 19, 1920, 41 Stat. 561, Ch. 153). 

The general law as to the appointment of a person pre¬ 
ferred under local statutes is governed by the above 
local statute and said statute gives priority to the hus¬ 
band of the decedent to qualify as administrator in the 
case of intestacy. This is a substantial and valuable right 
and the Court committed serious error in ignoring such 
right and basing an order of dismissal solely upon the 
ground that granting administration to appellant is a dis¬ 
cretionary and not ah absolute right. 

The general law supports the principles laid down by 
our local statute,— 

{< Interest in Estate. The policy of the law is to 
commit the administration of a decedent's estate to 
those having a beneficial interest therein, persons in- 
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terested being as a general rule preferred, and stat- 
ntes conferring priority of right to administration on 
certain classes have for their purpose the effectuation 
of snch policy. ” 

“Construction of statutes. Statutes relating to ap¬ 
pointment of administrators and preferences accorded 
in making snch appointments should be construed 
together so as to give effect to each provision so far 
as feasible. Statutes regulating appointments of ad¬ 
ministrators must be strictly followed, and the court 
has only such discretion in the matter as may be 
granted by the statute.” 

“What law governs. The law of the place where the 
estate is to be administered, and not the law of the 
domicile of the decedent, governs in determining who 
is entitled to administer. With respect to time, the 
law in force at the time when the application is made 
or when letters are granted governs, rather than the 
law in force at the time of decedents death.” 

Volume 33, Corpus Juris Secundum, pages 922-923. 

Volume 21, American Jurisprudence, p. 408, Section 
61- 

“ Surviving Spouse. 

• • • • 

“In nearly all jurisdictions today the first right to 
receive letters of administration is accorded to the 
surviving husband or wife, except that it is some¬ 
times provided that a widow’s right to administer 
on her deceased husband’s estate shall be forfeited 
by her remarriage.” 

We quote further, from Volume 33, Corpus Juris Sec¬ 
undum Section 35, 

1 ‘Statutes providing that the surviving spouse shall, 
if entitled to succeed to some part of the estate, be 
preferred to other applicants for letters of adminis¬ 
tration have been said to make it mandatory on the 
court to appoint such a spouse or his nominee, in 
preference to anyone else, and under statutes of this 
character it has been held that a surviving spouse is 
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entitled to preference over a creditor. On the other 
hand, it has also been said that while the surviving 
spouse should, other things being equal, be accorded 
priority under a statute providing for the issuance 
of letters of administration to such spouse, his right 
thereto is not absolute. 

Appellant contends that the issue here presented was 
determined in an opinion by Chief Justice Alvey of our 
Court of Appeals in the case of Williams v. Williams , 24 
D. C. App. 214. 

At the time of Chief Justice Alvey’s opinion the statute 
governing administration of estates was substantially the 
same as the existing statute. The sections then appli¬ 
cable were numbered 276 to 280 of the Code of the Dis¬ 
trict of Columbia. The first of these sections read as 
follows: 

“If the intestate leave a widow and a child or chil¬ 
dren, administration, subject to the discretion of the 
court, shall be granted either to the widow or child, 
or one or more of the children, qualified to act as 
administrator; and further subject to the discretion 
of the court as follows: * * *” 

It will be seen that the above section is substantially 
the same as the existing statute, except that there is 
written into the present statute a provision which pro¬ 
tects the right of a surviving husband, putting him on 
the same basis as in the case of a widow. Therefore our 
position is much stronger than it would have been under 
the statute existing at the time of Chief Justice Alvev’s 
opinion in the Williams case. This makes the opinion 
more conclusive than it would otherwise have been, so we 
quote from this opinion as follows: 

“We are of opinion that there was *no discretion 
authorized to be exercised, under the circumstances 
of this case, by virtue of §276 of the Code, and there¬ 
fore there was error in appointing Mrs. Elizabeth 
Mulloy as coadministratrix with the widow, against 
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the latter’s consent The discretion authorized to be 
exercised, under §276 of the Code, is as between the 
widow and the child or children of the deceased who 
may be of age and otherwise qualified to receive let¬ 
ters of administration. But here the children were 
not of age, and therefore not competent to take let¬ 
ters; and the right of the widow was exclusive of all 
other parties under that section. The words at the 
end of the section, ‘and further subject to the discre¬ 
tion of the court as follows,’ have reference to the 
relations and conditions of persons prescribed in the 
succeeding sections.” (page 216) 

The Court further emphasized the value of the right of 
a husband or wife to administer in the following terms: 

“The right of administration is a valuable right, 
and those upon whom that right has been conferred 
by statute should not be deprived of it, except as the 
statute has provided.” 

Following the above is a discussion of Section 287 and 
the views thereon of the Court by Chief Justice Alvey, 
but the discussion is not applicable here because there is 
no question of the husband’s right to administer and no 
charge in the pleadings in this cause that he lacks any 
qualification for the position to which he is entitled in case 
of intestacy. 

It is also true that a sole administration is preferred 
to a joint administration, even though there were other 
persons than the husband in position to qualify. 

In the Court below appellee’s counsel relied upon a 
paragraph from an opinion by Mr. Justice Van Orsdel 
in AngeU, v. Groff, 42 App. D. C. 201 reading as follows: 

“The interest which a person must possess to en¬ 
able him to assail the validity of a will is such that, 
had the testator died intestate, he would have been 
entitled to a distributive share in the estate.” 

We find no fault with the above statement but think 
it sustains our view rather than that of appellee. It is a 
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simple holding that anyone may file a caveat who would 
have been entitled to a distributive share in the estate 
had the decedent died intestate. There is no question 
whatever here that the appellant would have received a 
one-third interest in the estate and in addition would 
have had the “valuable right” to apply for appointment 
as administrator, within the discretion of the Court. It 
cannot be successfully argued that he may be deprived 
of such “valuable right” merely because granting it comes 
within the discretion of the Court. It was equally a right 
to appeal to the sound discretion of the Court as to ap¬ 
peal to the Court for an absolute grant, of right. In 
either event appellant would be merely taking advantage 
of his right to have his day in Court, and to be appointed 
administrator c.t.a., within the Court’s discretion, unless 
good cause against such appointment could be shown. 

In the Court below also the counsel for appellee cited 
the Memorandum Opinion by District Judge Proctor (now 
a Judge of this Court) dismissing the caveat filed bv a 
surviving husband. In re: Estate of Lenore M. Phillips, 
Administration No. 68052: also a Memorandum Opinion 
by Hoehling Judge. In Re: Estate of Frederick H. Mil¬ 
ler, Administration No. 31,956, in which Judge Hoehling 
(now deceased) dismissed a caveat by a widow of the 
decedent. 

We submit that both of the above actions in these cases 
were erroneous and ignored the right of the petitioners 
in those cases to a priority of administration on the 
ground that they had no interest injuriously affected by 
the Court’s Orders. 
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CONCLUSION 

We submit, in view of onr statutory requirements and 
the authorities cited, that the action of the Court below in 
dismissing appellant’s caveat should be set aside and re¬ 
versed and the case ordered for trial in the District 
Court. 


Respectfully submitted, 

H. MAYNARD KIMBERLAND 

Appellant 

Robert H. McNeill 
Attorney for Appellant 

• • • • 




APPENDIX 


INDEX 


Will_ 

Petition for Probate of Will and for Letters Testa- 

Petition for Caveat_____,_ 

Motion to Dismiss Caveat..^_—_ 

Order Dismissing Caveat_ 

Notice of Appeal___—. 

Designation of Record_ 

Designation of Appellee of Additional Portions of 
Record_______ 


PAGE 

2 A 

3 A 
7 A 

10 A 
11A 
11A 

12 A 

13 A 



Intftii J&tatae (Eourt of Appeals 

Fob the District of Columbia Circuit 

No. 11,554 

H Maynard Kimberland, Appellant, 

vs. 

Kendall Gr. Kimberland, Appellee, 

Appeal from the United States District Court 
for the District of Columbia 


APPELLANT’S APPENDIX 




2 A 


1 Filed Apr 17 1952 Theodore Cogswell, Register 

of Wills, D. C., Clerk of Probate Court 

Charleston, W. Va. 
July 21, 1935 

I, Augie Graham Kimberland of 108 W. 43 St. New 
York, N. Y., being of sound mind and body and knowing 
the uncertainty of human life do now make my last will 
and testament revoking all others. 

\ I hereby bequeath all my estate both real and personal, 

of which I may die siezed and possessed, to my son Ken¬ 
dall Graham Kimberland, of 18 Pine Street New York, 
N. Y.; to be his absolutely and I do nominate him to be 
my executor and without bond required to qualify as 
such. 

In witness whereof, I have set this day set my hand 
and seal to my last will and testament and in my own 
hand writing. 

[Seal] Angie Graham Kimberland 

Dated: July 21, 1935 

Witness: E. Bream Graham Skinner 
E. A. Graham 

2 Filed May 131952 Theodore Cogswell, Register 

of Wills, D. C., Clerk of Probate Court 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding Probate Court 
IN RE ESTATE OF 

MARY ANGIE GRAHAM KIMBERLAND, Also known 
as ANGIE GRAHAM KIMBERLAND and as MARY 
ANGIE KIMBERLAND, Deceased. 
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Address of Petitioner: 

25 Lincoln Street 
Glen Ridge, New Jersey 

Administration No. 79844 
Doc. 167 

Petition For Probate of Will and For Letters 

Testamentary 

1. Petitioner, Kendall G. Kimberland, is a citizen of 
the United States and a resident of the State of New 
Jersey, residing at 25 Lincoln Street, Glen Ridge, New 
Jersey. Petitioner is of adult age and not under any legal 
disability, and he makes this application as the Executor 
nominated in the Will of Mary Angie Graham Kimber¬ 
land, also known as Angie Graham Kimberland and as 
Mary Angie Kimberland. 

2. Mary Angie Graham Kimberland, late an adult citi¬ 
zen of the United States, domiciled in the District of Co¬ 
lumbia, died on the 4th day of March 1952, leaving a 
paper in the nature of a Last Will and Testament bearing 
date of July 21, 1935, in which Petitioner is named as 
Executor. Said will is now on file in the office of the 
Register of Wills for the District of Columbia. No other 
paper in the nature of testamentary disposition of the 
decedent’s estate has been found, although search has 
been made, and Petitioner believes that the aforesaid 
written instrument, dated July 21, 1935, is in fact the 
Last Will and Testament of said decedent. 

3. Said Mary Angie Graham Kimberland was sur¬ 
vived by her husband, H. Maynard Kimberland, an adult, 
who resides at 1619 R Street, N. W., Washington, D. C., 
and by Petitioner, Kendall G. Kimberland, who is an 
adult, and who is the decedent’s only heir at law and next 
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of kin. There is no other child nor any descendant of 
any deceased child surviving the decedent. 

4. According to Petitioner’s information and belief, 
said decedent did not own any real estate in the 

3 District of Columbia, but may have had an undi¬ 
vided interest in certain real estate situated in the 
State of Virginia and in certain other real estate situated 
in the State of West Virginia. The value of such interest, 
if it exists, being unknown to Petitioner. 

5. Said decedent left personal property having a total 
estimated value of approximately $101,SS0. consisting of 
a balance to the credit of decedent’s checking account in 
The Riggs National Bank of Washington, D. C. in the 
amount of $438.04, securities of the value of about 
$101,392, and furniture, personal effects and jewelry esti¬ 
mated to be worth about $50. 

6. According to Petitioner’s information and belief, 
said decedent owed no debts at the time of her death, 
and her funeral expenses amounted to $226.50, which have 
not yet been paid. 

WHEREFORE, Petitioner prays: 

1. That citation may issue against H. Maynard Kim- 
berland as the surviving husband of said decedent. 

2. That said paper wanting dated July 21, 1935 be 
admitted to probate and record as the Last Will and Test¬ 
ament of said Mary Angie Graham Kimberland, also 
known as Angie Graham Kimberland and as Mary Angie 
Kimberland, deceased, as to both real and personal prop¬ 
erty. 

3. That letters testamentarv issue to Petitioner as the 
Executor named in the Will. 

4. That Petitioner have such other and further relief 
as the nature of the case may require and to the Court 
may seem proper. 

/s/ Kendall G. Kimberland 
Kendall G. Kimberland 
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HOGAN & HARTSON 

By /s/ James C. Rogers 
James 0. Rogers 
Attorneys for Petitioner 

Address of Attorneys: 

810 Colorado Building 
Washington 5, D. C. 

4 STATE OF NEW YORK ) 

COUNTY OF NEW YORK) 
ss: 

I, the undersigned, Kendall G. Kimberland, do solemnly 
swear that I have read the foregoing and annexed Peti¬ 
tion by me subscribed and know the contents thereof; and 
that the facts therein stated of my personal knowledge 
are true and those stated upon information and belief I 
believe to be true. 

/s/ Kendall G. Kimberland 
Kendall G. Kimberland 


Subscribed and sworn to before me this 23rd day of 
April, 1952. 


/s/ Thomas J. Luckett 
Notary Public 


Thomas J. Luckett Notary Public for the State of New 
York Qualified in New York County No. 31-7616400 Cert, 
filed with City Register N. Y. Co. Commission Expires 
March 30, 1954. 

I personally guarantee the payment of costs amounting 
to $15.00. 

/s/ James C. Rogers 
Attorney 

Form 1 
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State of New York, ) 

County of New York,) 
ss .: No. 47226 

I, ARCHIBALD R. WATSON, County Clerk and Clerk 
of the Supreme Court, New York County, a Court of 
Record having by law a seal, DO HEREBY CERTIFY 
that Thomas J. Luckett whose name is subscribed to the 
annexed affidavit, deposition, certificate of acknowledg¬ 
ment or proof, was at the time of taking the same a 
NOTARY PUBLIC in and for the State of New York, 
duly commissioned and sworn and qualified to act as such 
throughout the State of New York; that pursuant to law 
a commission, or a certificate of his official character, and 
his autograph signature, have been filed in my office; that 
as such Notary Public he was duly authorized by the laws 
of the State of New York to administer oaths and af¬ 
firmations, to receive and certify the acknowledgment or 
proof of deeds, mortgages, powders of attorney and other 
written instruments for lands, tenements and heredita¬ 
ments to be read in evidence or recorded in this State, to 
protest notes and to take and certify affidavits and depo¬ 
sitions; and that I am well acquainted with the hand¬ 
writing of such Notary Public, or have compared the sig¬ 
nature on the annexed instrument with his autograph 
signature deposited in my office, and believe that the 
signature is genuine. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my official seal this 25 day of Apr 1952. 
Fee paid 25£ /s/ Archibald R. Watson 

County Clerk and Clerk of the Supreme Court, 

New York County 

• • • • 


5 Filed Jun 2 1952 Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court 


Petition For Caveat 

To the Honorable, the Chief Judge and Associate Judges 
of the United States District Court for the District of 
Columbia, holding Probate Court: 

The petition of H. Maynard Kimberland, husband of 
the above-named decedent, respectfully represents to this 
Honorable Court: 


1. That he is a citizen of the United States and a 
resident of the City of Washington, District of Columbia, 
and that he is the husband of Angie Graham Kimber¬ 
land, deceased, and is of full age. 

2. That he has notice that a certain paper writing 
bearing date of July 21, 1935 has been filed in this Honor¬ 
able Court as the Last Will and Testament of said Angie 
Graham Kimberland, deceased. 

3. That his interest will be injuriously affected by 
the allowance of said pretended will, or its admission to 
probate; that he does hereby contest the probate and 
validity of said paper writing purporting to be the last 
will and testament of Angie Graham Kimberland, de¬ 
ceased, and for that purpose alleges: 

FIRST: That said paper writing bearing date of July 
21, 1935, is not the last will and testament of said de¬ 
ceased. 

6 SECOND: That the attesting witnesses to said 

alleged will did not nor did any one of them sign 
his or her name as a witness to the said alleged will at 
the request of the said Angie Graham Kimberland. 

THIRD: That the said deceased was not, at the time 
of the making and subscribing or of the acknowledging 
by her of said paper writing, of sound mind and memory 
or in any respect capable of making a will; that at the 
time when said last will and testament was purportedly 
executed said deceased was in a state of mental excite- 
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ment and physical fear and disturbance to such an ex¬ 
treme degree that she did not have any understanding of 
her act in executing said last will and testament, or the 
meaning thereof, or the extent of her property, or the 
natural objects of her bounty, and that if she did execute 
said last will and testament it was done under such con¬ 
ditions as to render it void and of no effect. 

FOURTH: That said paper writing purporting to be 
the last will and testament of said deceased, was obtained 
and the execution thereof procured from the said Angie 
Graham Kimberland by fraud and deceit exercised upon 
her by one E. A. Graham or some other person or per¬ 
sons unknown to petitioner. 

FTFTH: That the said paper writing purporting to 
be the last will and testament of deceased, was obtained 
and the execution thereof procured from the said Angie 
Graham Kimberland by the undue influence, duress and 
coercion exercised upon her by said E. A. Graham or 
some other person or persons unknown to petitioner. 

4. That petitioner is advised that a period of at 
least several months will elapse before a determination 
of the issues to be framed upon the caveat can be had, 
and petitioner accordingly states that a collector should 
be appointed to collect, conserve and administer upon the 
assets of the estate of the decedent, pending the conclu¬ 
sion of this litigation. 

7 WHEREFORE, the premises considered, the pe¬ 

titioner prays: 

1. That process may issue from this court requiring 
the parties in interest to answer the exigencies of this 
petitioner. 

2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator 
and caveatee of the will, to be tried by jury to determine 
the facts of the alleged will. 


4. That a collector or collectors may be appointed to 
take charge of the estate of the deceased, to serve under 
bond nntil the termination of this caveat proceeding. 

5. And for such other and further relief as to the 
Court may seem meet and proper. 

/s/ H. Maynard Kimberland 
H. Maynard K imberland 

/s/ Robert H. McNeill 
Robert H. McNeill 
J. Bruce Fuller 
815 15th St., N. W. 

Washington 5, D. C. 

Attorneys for H. Maynard Kimberland 

DISTRICT OF COLUMBIA, SS: 

I, H. Maynard Kimberland, do solemnly swear that I 
have read the foregoing petition by me subscribed and 
know the contents theerof; that the statements therein 
made of my personal knowledge are true, and those made 
as upon information and belief I believe to be true. 

/s/ H. Maynard Kimberland 

SUBSCRIBED AND SWORN TO before me this 2nd 
day of June, 1952. 

/s/ Therese M. Langon 
[Seal] Notary Public, D. C. 

My commission expires 1/1/56. 
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8 Filed Jun 12 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Motion to Dismiss Caveat 

Now comes Kendall G. Kimberland, the only surviving 
child of above named decedent and the sole beneficiary of 
and the executor nominated in said decedent’s will dated 
July 21, 1935 and filed herein, and moves the Court to 
dismiss the caveat to said will filed herein on June 2, 
1952 by H. Maynard Kimberland, and for reason there¬ 
for states as follows: 

1. It does not appear from said caveat or from the 
record herein that the caveator, H. Maynard Kimberland, 
as surviving husband of said decedent, has such an in¬ 
terest in the estate of said decedent to entitle him to file 
a caveat to said will. 

2. And for such other and further reasons as are 
apparent on the face of the record and will be presented 
at the hearing of this motion. 

HOGAN & HARTSON 

By /s/ James C. Rogers 
James C. Rogers 

/s/ George E. Monk 
George E. Monk 
810 Colorado Building 
1341 G Street, N. W. 
Washington 5, D. C. 

Attorneys for 
Kendall G. Kimberland 
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10 Filed Jul 25 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Order Dismissing Caveat 

This cause came on to be further heard at this term, 
and thereupon, upon consideration thereof, it is by the 
Court this 25th day of July, 1952, adjudged as follows: 

That the Motion filed herein by Kendall G. Kimberland, 
the Executor nominated in the decedent’s Will dated July 
21, 1935, to dismiss the Caveat filed herein on June 2, 
1952 by H. Maynard Kimberland, surviving husband of 
the decedent, be and the same is hereby sustained, and 
that said Caveat be and the same hereby is dismissed. 

/s/ Alexander Holtzoff 
Judge 

* • • * 

12 Filed Jul 31 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Notice of Appeal 

Notice is hereby given this 24th day of July, 1952, that 
H. Maynard Kimberland hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the Order & judgment of this Court entered on the 
25th day of July, 1952 in favor of the proponent of the 
will of the above decedent and dismissing the caveat of 
appellant thereto and against said caveator. 

/s/ R. H. McNeill 
R. H. McNeill 
815 15th St., N. W. 

Attorney for 

H. Maynard Kimberland, 
Caveator 
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13 Filed Aug 20 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Designation of Record 

The Clerk of the Court will include in the Designation 
of Record the following documents: 

1. Petition of Kendall G. Kimberland for Probate of 
Will of Mary Angie Kimberland. 

2. Caveat to said Will filed by H. Maynard Kimber¬ 
land. 

3. Motion to Dismiss Caveat. 

4. Order of Court dated July 25, 1952 dismissing 
Caveat. 

5. Notice of Appeal by H. Maynard Kimberland. 

6. Cost bond on appeal, penalty $250.00, by H. May- 
nary Kimberland. 

7. This Designation of Record. 

Respectfully submitted, 

/s/ R. H. McNeill 

Robert H. McNeill 
815 15th St., N. W. 
Washington, D. C. 

Attorneys for Appellee 
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15 Filed Aug 22 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Provate Court 

Designation by Appellee of Additional 
Portions of Record 

Appellee, Kendall G. Kimberland, designates the fol¬ 
lowing portions of the record to be included in the record 
on appeal in addition to the portions of the record desig¬ 
nated by the Appellant. 

1. Paper writing bearing date of July 21, 1935 and 
purporting to be the Last Will and Testament of Angie 
Graham Kimberland, which was filed April 17, 1952 in the 
Office of the Register of Wills for the District of Colum¬ 
bia. 

2. This designation. 

HOGAN & HARTSON 
By /s/ James C. Rogers 
James C. Rogers 
Attorney for Appellee 
Address of Attorneys: 

810 Colorado Building 
Washington 5, D. C. 
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IN THE 


United States Court o! Appeals 

For the District of Columbia Circuit 


No. 11,554 


H. MAYNARD KIMBERLAND, Appellant, 

v. 

KENDALL G. KIMBERLAND, Appellee . 


Appeal From an Order of the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellant’s wife, Mary Angie Graham Kimberland, died 
March 4,1952, and at the time of her death was a citizen of 
the United States and a resident of the District of Columbia. 
(Appellant’s App. 3A.) 

Decedent at the time of her death owned personal prop¬ 
erty having a total estimated value of approximately 
$101,880 and consisting of a bank balance in the amount of 
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$434.04, securities of the value of about $101,392, and fur¬ 
niture, personal effects and jewelry estimated to be worth 
about $50. She did not own any real estate in the District 
of Columbia, but may have had an undivided interest in 
certain real estate situated in the State of Virginia and in 
certain other real estate in the State of West Virginia. 
(Appellant’s App. 4A.) 

On April 17, 1952 there was filed in the office of the Regis¬ 
ter of Wills for the District of Columbia a paper purporting 
to be the last will and testament of said decedent. The will, 
dated July 21,1935, left the entire estate of the testatrix to 
her son, Kendall Graham Kimberland, the Appellee herein, 
and named him executor without bond. The will made no 
devise or bequest to the husband of the testatrix and made 
no mention of him. (Appellant’s App. 2A.) 

On May 13,1952, Appellee filed a petition for the probate 
of said will dated July 21,1935 and for letters testamentary. 
(Appellant’s App. 2A.) On June 2, 1952, Appellant filed a 
caveat to said will. (Appellant’s App. 6A.) On June 12, 
1952, Appellee filed a motion to dismiss Appellant’s caveat 
on the ground that Appellant lacked sufficient interest to en¬ 
title him to file a caveat. (Appellant’s App. 10A.) On July 
25, 1952, the Court below entered an order dismissing Ap¬ 
pellant’s caveat. (Appellant’s App. 11 A.) 

STATUTES INVOLVED 

District of Columbia Code, 1951 Edition 
Sec. 18-211. 

A widow shall be barred of her right of dower in the 
land and share in the personal estate by any such devise 
or bequest unless within six months after administra¬ 
tion may be granted on her husband’s estate she shall 
file in the probate court a written renunciation * * *. 
• # • • * 

By renouncing, within the period above prescribed, 
all claim to any and all devises or bequests, made to him 
by the wall of his wife, the husband shall be entitled to 
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the distributive share in her personal property which he 
would have taken had she died intestate, and, except in 
cases of valid antenuptial or postnuptial agreements, 
this provision for the husband shall apply with like 
effect '(without formal renunciation) to cases where the 
wife has made no devise or bequest to her husband. 
(Mar. 3, 1901, 31 Stat. 1376, ch. 854, § 1173; Apr. 19, 
1920, 41 Stat. 567, ch. 153.) 

Sec. 19-307. 

If, upon or prior to the hearing of the application to 
admit the will to probate, any party in interest shall file 
a caveat in opposition, duly verified, and setting forth 
facts inconsistent with the validity of the will, the said 
will shall not be admitted to probate until the issues 
raised by said caveat shall be determined, as herein¬ 
after directed. (Mar. 3, 1901, 31 Stat. 1212, ch. 854, 
§ 136.) 

Sec. 19-309. 

If, upon the hearing of the application to admit a will 
to probate, the court shall decree that the same be ad¬ 
mitted to probate, any person in interest may file a 
caveat to said will and pray that the probate thereof 
may he revoked at any time within one year after such 
decree. (Mar. 3,1901, 31 Stat. 1212, ch. 854, § 137; June 
24,1949, 63 Stat. 268, ch 243.) 

Sec. 20-204. 

If the intestate leave a widow or surviving husband 
and a child or children, administration, subject to the 
discretion of the court, shall be granted either to the 
widow or surviving husband or to the child, or one or 
more of the children qualified to act as administrator, 
and further subject to the discretion of the court as 
follows: (Mar. 3, 1901, 31 Stat. 1234, ch. 854, § 276; 
Apr. 19, 1920, 41 Stat. 561, ch. 153.) 

Sec. 20-205. 

If there be a widow or surviving husband and no 
child, the widow or surviving husband shall be pre¬ 
ferred, and next to the widow or surviving husband or 
children a grandchild shall be preferred. (Mar. 3,1901, 
31 Stat. 1234, ch. 854, § 277; Apr. 19, 1920, 41 Stat. 
561, ch. 153.) 
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SUMMARY OF ARGUMENT 

A caveat to a will may not be filed except by a party in 
interest. To be a party in interest, one must be deprived 
by the will of an interest in the estate of the testator which 
he would have taken had the testator died intestate. Appel¬ 
lant, as surviving husband, takes precisely the same interest 
in his wife’s estate if his deceased wife’s will is admitted to 
probate as he would take if she died intestate. Appellant 
has no preferred or prior right over Appellee for appoint¬ 
ment as administrator if Appellant’s wife died intestate. 
Even a preferred or prior right to administer in case of 
intestacy is not by the weight of judicial authority a suffi¬ 
cient interest to entitle one having such right to file a caveat. 
Consequently, Appellant is not a party in interest entitled 
to file a caveat to his deceased wife’s will. If the caveat is 
allowed to stand, the estate will be subjected to needless 
delay and expense, and nothing will be gained for Appel¬ 
lant. Even if he should succeed in maintaining the caveat, 
the expense of trying the caveat would far exceed any com¬ 
missions Appellant might obtain as administrator or as 
coadministrator with Appellee. This litigation can produce 
no useful result and is simply causing unnecessary delay 
and expense in the administration of the estate, besides 
wasting the time of the courts. The order of the Court 
below dismissing Appellant’s caveat is just and lawful and 
should be affirmed. 

ARGUMENT 

Appellant Has No Such Interest as to Entitle Him to File a 
Caveat to His Deceased Wife's Will. 

A caveat to a last will and testament may be filed only by 
a party in interest. Sec. 19-307 and Sec. 19-309, D. C. Code, 
1951 ed. By “party in interest” is meant one who would be 
deprived by a will of an interest in the estate of the testator 
to which he would have been entitled as a distributive share 
had the testator died intestate. Angell v. Groff, 42 App. 
D.C. 198. To the same general effect are Naylor v. Mealy, 
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62 App. D.C. 321, 67 F. 2d 693; Werner v. Frederick, 68 App. 
D.C. 158,94 F. 2d 627; and Lonas v. Betts, 82 U.S. App. D.C. 
55, 160 F. 2d 281. By the great weight of authority a sur¬ 
viving spouse who notwithstanding the will of the deceased 
spouse is entitled to take, either outright or by election, the 
share which he or she would have taken if the deceased 
spouse had died intestate has not such an interest as entitles 
the surviving spouse to oppose probate of the will of the 
deceased spouse. 57 American Jurisprudence 549, Wills, 
Sec. 813. 

In the present case, Appellant takes precisely the same 
interest in his deceased wife's estate if her will is admitted 
to probate as he would take if she died intestate. The dece¬ 
dent owned no real estate in the District of Columbia, but 
only personal property. The will made no devise or bequest 
to Appellant. Consequently, he is entitled without formal 
renunciation to the same distributive share in his wife's 
personal property which he would have taken had she died 
intestate. Sec. 18-211, D . C. Code, 1951 ed. The record is 
not entirely clear as to whether decedent owned interests in 
real estate situated in the State of Virginia and in the State 
of West Virginia. However, assuming that she owned such 
interests, Appellant could not be deprived of his dower and 
curtesy interests in such real estate by his wife’s will. In 
this respect the law of those States differs from the law of 
the District of Columbia. See Code of Virginia, 1950, Secs. 
64-20 and 64-23 and The West Virginia Code of 1949, Ch. 42, 
Art. 3, Sec. 1. Therefore, Appellant is entitled to exactly 
the same interest in his deceased wife’s estate whether 
she died testate or intestate. 

Assuming even that the will "would bar Appellant's cur¬ 
tesy and dower rights in Virginia and West Virginia real 
estate, and this is apparently not the case, the probate of 
the will in the District of Columbia would not be conclusive 
insofar as Virginia and West Virginia real estate is con¬ 
cerned. Prall v. Prall , 56 App. D.C. 333, 13 F. 2d 305. Cf. 
Greenwood v. Page, 78 U.S. App. D.C. 166, 138 F. 2d 921. 
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The possibility of Appellant’s being appointed adminis¬ 
trator or coadministrator of his wife’s estate, if she died 
intestate, is not of itself a sufficient interest to entitle him 
to file a caveat to the will. Appellant has no absolute right, 
prior to that of Appellee, to be appointed administrator 
but merely a contingent right with Appellee in the discre¬ 
tion of the Probate Court. Sec. 20-204, D. C. Code, 1951 ed. 
A surviving spouse has a preferred right to administration 
only where there is no surviving child. Sec. 20-205, D. C. 
Code, 1951 ed. 

The question involved in the present case apparently has 
never been adjudicated by this Court. However, it has been 
considered and decided by the United States District Court 
for the District of Columbia in at least two other cases, 
namely, In re Estate of Frederick II. Miller, deceased, Ad¬ 
ministration No. 31,956, and In re Estate of Leonora M. 
Phillips, Administration No. 68,052. Both cases involved 
facts substantially similar to the facts of the present case. 
In the Miller case the caveat of a surviving widow was dis¬ 
missed and in the Phillips case the caveat of a surviving 
husband was dismissed. In the latter ca-se a memorandum 
opinion by Judge Proctor was filed April 29, 1947. As the 
opinion has not been officially reported it is reproduced here 
for the convenience of this Court as follows: 

“This is a motion to dismiss or strike the caveat, and 
an amendment thereto, directed against the caveat of 
the alleged widower of the decedent; who is not dis¬ 
closed in the petition for probate and who is not shown 
on the record to have had notice of the probate. The 
caveat is filed icithont the three months allowed under 
Section 19-309, D.C. Code 1940 for a caveat to personal 
property. The husband filed a renunciation of the pro¬ 
visions of the will and an election to take his legal share 
as of intestacy under Section 18-211, D. C. Code 1940, 
on November 8, 1946. The will was admitted October 
21, 1946. Decedent was survived hv the executrix, a 
sister who is the sole beneficiary under the will and by 
a brother who consented to the probate. 
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“ The husband has no interest which is affected by the 
allowance of the will. He has properly elected to take 
his distributive share according to law and hence cannot 
be considered “a party in interest” under Section 19- 
309, D. C. Code 1940. His only possibility of interest 
is his primary right to administration, wihch is grant- 
able at the discretion of the Court, and could hardly be 
sufficient to bring the husband within that class of 
parties. His remedy is to elect, which he has done, and 
nothing further remains to be done in his behalf except 
to prove his relationship if controverted. There were 
no children born of the marriage, hence he has no inter¬ 
est by the curtesy. The decedent left only personal 
property, although the will was admitted as to real and 
personal estate. To subject the estate to the needless 
delay and expense of the trial of issues raised by the 
caveat seems to be against the best interests of the 
caveator as well as the estate in general, since even a 
successful attack upon the will does not gain anything 
for the husband. 

“In re estate of Frederick H. Miller, deceased, Ad¬ 
ministration No. 31,956, Hoehling J., dismissed a caveat 
by the widow upon the same ground, i.e., that she failed 
to show that her interest would be affected by the 
allowance of the pretended will (December 4, 1925). 

“In my opinion the motion to dismiss the caveat 
should be granted for the reason that in addition to the 
fact that it was filed more than three months after 
probate, the surviving husband has no interest sufficient 
to entitle him to maintain his caveat. He might be 
granted leave to amend by moving to set aside the 
decree for probate for want of jurisdiction as to him. 
This will give the executrix opportunity to deny, if she 
is so advised, his relationship and in the trial of an 
issue on that point. 

April 29th, 1947. 

(s) James M. Proctor 
Justice.” 

The decisions of the United States District Court in the 
present case and in the two cases referred to above are in 
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accordance with the well established rule of law that a 
contest of a will by a surviving spouse is not proper if, 
without such a contest, the surviving spouse can obtain the 
same substantial benefit simply by failing to elect to take 
under the will or by renouncing its provisions and electing 
to take under the statute. Thus, it was held in Fallon v. 
Fallon, 107 Iow T a 120, 77 N.W. 575, and in Re Smith, 165 
Iow^a, 614,146 N.W. 836, that a widow of the testator whose 
share under the statute cannot be affected under the will 
unless she consents thereto within a certain time has not 
such interest in the estate as entitles her to oppose probate 
of the will. And the general rule has been laid down that 
a widow wiio is not bound by her husband’s will, but is 
entitled, if she so elects, to dower and her statutory share 
of the personal estate notwithstanding the will, has no right 
to contest the same. McMasters v. Blair, 29 Pa. 298; Mc- 
Avoy’s Estate, 8 Phila. '(Pa.) 595; Kase’s Estate, 10 Pa. 
Dist. R. 497; and McMechen v. McMeclien, 17 W. Va. 683. 
To similar effect are Mercer v. Smith, 32 Kv. L. Rep. 1003, 
107 S.W. 1196, and Mercer v. Smith, 32 Kv. L. Rep. 1008, 
107 S.W. 1197. 

In Fallon v. Fallon, supra, it w^as held that the right of 
administration conferred by statute first on the widow did 
not of itself give her such an interest in the estate as entitled 
her to contest the will. To similar effect is Egbert v. Egbert, 
186 Kv. 486, 217 S.W. 365, where, under statute, the widow 
had a preferred right to administer on her husband’s estate, 
it being held that as the court had a discretion in the matter 
of appointment and her right of administration was there¬ 
fore not absolute, but contingent, it did not give her such an 
interest in the estate as entitled her to contest the will. 
It has been held that even an absolute right to administer 
is not a sufficient interest for contesting a will. Re Sanborn, 
98 Cal. 103, 32 Pac. 865. Cf. H elf rich v. Yockel, 143 Md. 
371,122 Atl. 360. 

Williams v. Williams, 24 App. D.C. 214 is not determina¬ 
tive of the present case as contended by Appellant. That 
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case decided simply that where a testator was survived by 
a widow and minor children, the widow, if a fit person and 
qualified to act, was entitled to the sole administration of 
her husband’s estate, and that it was beyond the power of 
the Probate Court against the widow’s consent to appoint 
a coadministrator who was a stranger to the estate. While 
that case was pending it appeared that the eldest child of 
the deceased had come of age, and this Court expressly 
held that the Probate Court in the exercise of its discre¬ 
tion could appoint the child as coadministratrix with the 
widow, thus recognizing that the right of a surviving spouse 
to administration is not absolute where there is a qualified 
child of the deceased. The case did not involve the question 
presented by the present case. 

To permit Appellant to maintain his caveat in the present 
case will result simply in delay in the administration of the 
decedent’s estate and in great expense and loss to the estate 
without gaining any real benefit or advantage for Appellant. 
Even if he should he successful in his caveat, he would have 
no absolute right to appointment as administrator of his 
wife’s estate, and the expense to the estate incident to the 
will contest would amount to very much more than he could 
possibly gain by any commissions which would be allowed 
to him if the Probate Court in its discretion should see fit to 
appoint him either sole administrator or coadministrator 
with Appellee. The decision of the Court below dismissing 
Appellant’s caveat is not only in accordance with the weight 
of judicial opinion in similar cases but under the circum¬ 
stances of the present case is sound and just. 
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CONCLUSION 

The order of the United States District Court for the 
District of Columbia dismissing Appellant’s caveat to the 
will of his deceased wife should be affirmed. 

Respectfully submitted, 

James C. Rogers 
810 Colorado Building 
Washington 5, D. C. 
Attorney for Appellee 

Hogan & Hartson 
Of Counsel 

December 30, 1952. 
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